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ORDER ON MOTI ON FOR CLARI FI CATI ON

On March 4, 2004, the Petitioner filed a Motion for
Clarification and Anendnent of the Recommended Order (Moti on)
i ssued on February 16, 2004, in this case. The Mtion states
that the Respondent has no objection to the Mtion.

The Motion asserts that the Recommended Order applies an
i ncorrect burden of proof to the evidence presented during the
hearing. Paragraph 17 of the Recommended Order states that the
"Petitioner has the burden of proving the allegations . . . by a
preponderance of the evidence."

Nei ther the Petitioner nor the Respondent addressed the
i ssue of the applicable standard of proof in the Proposed
Recommended Orders filed by the parties follow ng the hearing.
Both parties now apparently agree that the Petitioner mnust
establish the allegations by "clear and convi nci ng evi dence" and
seek to have the undersigned "rewei gh" the evidence.

The m sstatenent of the burden of proof in the Recormended
Order does not alter the outcome. The essential dispute in the
case was clear: whether the Respondent provided tinely access
pursuant to statutory requirenments to records requested by
residents. The evidence was |ikew se clear; as set forth in the
Recommended Order, the Respondent failed to provide tinely
access to the requested records. Accordingly, it is hereby



ORDERED t hat :

Par agraph 17 of the Recommended Order is anended to read as
foll ows:

17. The Petitioner has the burden of proving the
all egations in the Notices to Show Cause by clear and convincing
evi dence. Departnent of Banking and Fi nance v. Osborne Stern
and Conpany, 670 So. 2d 952 (Fla. 1996). 1In this case, the
burden has been net.

DONE AND ORDERED this 8th day of March, 2004, in
Tal | ahassee, Leon County, Florida.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of March, 2004.
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